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NHO’NG LUU Y KHI PHAT HANH VA SU’ DUNG VAN DON CO
GHI CHU “cuO'C PHi PA TRA”

SOME NOTES WHILE ISSUING AND USING BILL OF LADING
MARKED “FREIGHT PREPAID”
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Tém tit:
Van don dwong bién (B/L) ghi chi cudéc phi déa thanh toén, diéu nay nghia la nguoi thué
tdu d3 thanh toan toan bé cuéc phi van chuyén cia 16 hang dwoc chuyén ché. Thuc té,
nhiéu hop déng van chuyén, méc du nguoi thué chuwa thanh toén hét tién cuwéc phi song
do &p luc cla canh tranh va theo yéu cdu cta nguoi thué tau, nguoi chuyén chd van ghi
chd day du cuwéc phi da thanh toan 1én van don dé cho ngudi xuét khau thanh toan. Piéu
nay dat nguoi van chuyén vao tinh hubng rdi ro khi van chuyén hang dén cang d&, nguoi
vén chuyén khéng duwoc cdm gitk hang néu tién cudc chwa duoc thanh toan hét. Bai viét
sau dé xuét giai phép thu héi duoc hét tién cuée doi véi van don da ghi chu “cuée phi da
thanh toan”.
Abstract:
An ocean bill of lading marked freight prepaid means that the freight of the shipment was
paid by the charterer. In practice, in some affreight contracts, the freight has often not been
paid fully enough, but because of competitive pressure and charterer’s requirements, the
carrier has to issue the ocean bill of lading with the mark “freight prepaid” in order help the
exporter to get payment easier. In this case the carrier is at the risk of not being paid the
freight at the destination port and the carrier loses the right of lien on cargo. The article
hereunder proposes a solution to collect freight and charge to the ocean bill of lading
marked “freight prepaid”

1. Dat van dé

Trong mua ban quéc té thanh toan bang L/C hién nay, cac ngan hang thuéng chi chap nhan
van don dwéng bién véi ghi chu cwde phi da thanh toan. Van don cudc da tra nghia la ngudi thué
tau da thanh toan toan bo tién cwdc tai cang bdc hang va do vay, ngwdi chuyén ché khéng duwoc
quyén cam gil hang vi bat ky ly do nao lién quan dén tién cwéc[1]. Thye té nhiéu trudng hop,
nguoi thué tau chuwa thanh toan hét tién cudc nhung dé tao diéu kién cho ngudi xuét khau thanh
toan tlen hang, nguwoi chuyén ché van cép van don c6 ghi chi cudc phi da tra. Khi hang dén cang
dich, néu khoan tién cuéc con no chwa dwoc thanh toan thi giai phap nao cho ngudi van chuyén
dé thu héi phan tién cwéc con ng? Bai viét duwoi day dé xuét gidi phap nhdm rang budc trach
nhiém céac bén lién quan bao vé Igi ich hogp phap clda nguoi chuyén ché trong nhirng trwdng hop
nhw trén.

2. Nhirng van dé can lwu y khi phat hanh va sir dung van don cé ghi cha cwéc da tra

Van don dwéng bién la chirng tir van tai do ngwoi chuyén ché cap cho ngudi glri hang sau
khi nguwoi chuyén ché da nhan trach nhiém vé minh mot lwong hang hoa nhat dinh vé&i tinh trang,
ky ma hiéu da dwoc khai bao trwéc. Ngwdi chuyén ché phai chiu trach nhiém trong coi, bdo quan
va van chuyén hang hoa dén cang dich va giao lai hang cho nguoi xuét trinh van don hop 1& dwoc
chi dinh[6].

Trén thuwe té, hién nay c6 nhiéu phwong thire van chuyén khach nhau méi phwong thire déu
c6 mot loai van don véi nhirng tén goi khac nhau nhw; van don van tai dwéng bién (ocean BIL),
van don van tai da phwong thirc (multimodal transport B/L), van don van chuyén hén hop
(combined transport B/L), van don cla nguw®i giao nhan van chuyén hang hoa (House B/L). Cho
du voi tén goi nhw thé nao di chang nira thi B/L, theo quan diém cuta cac nha lam luat, déu bao
gom ba chtrc nang chinh; n6 la bang chirng ctia mét hop dong van chuyen hang hoa bang duwéng
b|en cho phep ngwdi ndm gitr van don hop 1& cd quyén khiéu nai dbi véi ngudi chuyén ch& khi
quyen lgi clia ngwdi nhan hang bi vi pham. Van don la bién lai clia ngwdi van chuyen xac nhan ho
da nhan moét lwong hang hoa nhét dinh dwoc mé ta rd rang béi ngwoi glri hang vao mét thoi diém
nhat dinh va thoi diém nay, néu khéng cé quy dinh nao khac, d6 chinh |a thei diém phét sinh trach
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nhiém clia ngwoi van chuyén déi véi hang hoa da dwoc nhan Ién tau. Mot trong nhirng chirc nang
quan trong clta van don la chirc nang lwu théng, cho phép ngudi ndm gitr van don hop 1& cé thé
mua, ban, cdm cb thé chap van don[1]. Cac ngan hang thuwéng van dung chirc ndng nay nham
phuc vu cho viéc thanh toan trong ngoai thwong.

Nham phuc vu cho muc dich thanh toan va bao vé quyén loi clla minh, cac ngan hang trong
thanh toan quéc té thworng quy dinh trén van don phai ¢é nhirng ghi chi bat budc trong dé c6 ghi
chu vé tinh trang thanh toan cwéc phi[2]. Cé hai dang ghi cha vé thanh toan cwéc phi; cwéc phi tra
trwdc (prepaid) va cwédc phi nho thu (collect).

Cuwéc phi nhe thu 1a loai cwéc dwoc thanh toan khi tau dén cang dich theo hop ddng thué
tau, nguoi cé quyén loi dbi véi hang hoa phai thanh toan toan bd cwdc phi va cac chi phi khac lién
quan dén hang hoa, néu cé (payable at destination port). Loai cwédc phi nay thwdng dwoc st dung
trong cac hgp déng xuét khau thudc nhém E va nhém F[3]. Theo diéu kién giao hang thudc nhém
nay nghia vu van chuyén thuéc vé nguwdi mua hang, ngwdi nhap khau [7]. Néu hang hoa nhap
khau dwoc thanh toan bang L/C ngan hang phat hanh L/C la ngwoi khéng ché hang hoa dé doi
tién ngudi nhap khau. Bé tao diéu kién thuan loi cho viéc thanh toan cwéc phi ddng thoi gidm bt
kho khan vé mét tai chinh cho ngwdi nhap khau trong viéc thanh toan cudc, cac ngan hang, trudc
day, thwong chép nhan mét van don cho phép cudc tra sau va ngudi chuyén ché thuwdng uy thac
viéc doi tién cwdc cho ngan hang. Trong trwong hop nay, ngan hang sé khéng ché hang hoa
théng qua ching tlr do ngan hang ndm gitr. Nguwdi mua chi c6 thé nhan duwoc hang sau khi ngudi
mua thanh toan tién hang cung cudc phi van chuyén [2]. Bang cach thu cudc nay, nguo’l chuyén
ch& phan I&n phu thudc vao ngan hang. Do vay, ngu&i chuyén ché thuwong gap mét so rdi ro nhu:
viéc thu cwde bi cham va thudng bi ngan hang chiém dung vén. Hon nia, trong trwéng hop hang
hoa bi tén that hoac bi nguoi mua tir chéi thanh toan thi ngan hang cling sé khong doi dwoc tién
hang va tién cudc, mac du sé hang hang hoa ma ngan hang cam gitr sé dwoc thanh ly nhung viéc
thanh toan cho ngén hang sé dwoc wu tién tredc ngwdi chuyén ch&[4]. Do nguwdi van chuyén uy
thac nho ngan hang thu hé cwdc nén néu nguo’l mua chi tra tién hang ma khéng thanh toan cuwéc
thi ngan hang ciing dwoc quyén gitr hang cla ngwdi nhap kh&u. Chinh vi nhitng rii ro nhw vay
nén cac ngan hang hién nay chi chap nhan van don trén dé ghi cwéc phi da thanh toan. Diéu nay
dwoc quy dinh rd rang trong “Céc quy tac thong nhét va thwc hanh trong thanh toan tin dung
chirng to” (UCP 500) do Phong thuwong mai quéc té phat hanh[8]. UCP 600 ké thira hau hét cac
quy dinh ctia UCP 500, nén du khéng dé cap t&i cac diéu kién quy dinh vé thanh toan cuwéc phi
nhwng trén thye tién thi cac ngan hang cling chi chap nhan van don trén d6 c6 ghi chi cudc phi
da tra[9].

Dang ghi chu th hai thwdng gap trén van don la cwée da tra (freight prepaid). Day la loai
cwdc phi da dwoc thanh toan ngay sau khi hop dong van chuyén dwoc ky két hodc sau khi ngudi
chuyén ch& nhan hang dé van chuyén, trwéc khi phat hanh van don cho ngwdi gvi hang. Loai
cwdc nay thuwong duoc ap dung khi diéu kién giao hang thuéc nhém C va D. Trong céac diéu kién
giao hang nay, ngwoi ban c6 nghia vu thué tau va thanh toan tAt c& cac chi phi, trong do co tién
cwdc van chuyen lién quan dén hang hoa cho dén khi hang dén cang dich theo yéu ciu cla
ngwdi mua [7]. Ap dung cach thanh toan cwédc nay, ngan hang chi lién quan thuan tuy dén hang
hoa va ngudi van chuyén duoc thu cwdc trwdc nén rat an toan. Thue té diéu nay khéng phai bao
gi®& ngudi van chuyén ciing thu dwoc déy dud tién cwdc van chuyén cla ngwoi thué tau trwde khi
phat hanh van don. Diéu nay thuwdng xay ra tai nhirng thi trwdng cé sw canh tranh khéc liét githa
cac nha cung cép dich vu van tai hoac trong trvong hop ngwoi thué c6 nhitng kho khan ve tai
chinh nén cwéc phi s& duoc trd trwédc mot phan, phan con lai sé dwoc thanh toan trong qué trinh
van chuyén hodc cho dén khi hang dén cang dich. Nhung dé thanh toan dwoc tai ngan hang thi
cac ngan hang chi chdp nhan van don ma trén dé c6 ghi chu cudc phi da tra [8]. Do vay, mac du
chwa thu du tién cwéc nhwng ngwdi chuyén ché van bi ngudi thué thuyét phuc xac nhan cuéc da
trd trén van don. Diéu nay ciing dong nghta véi viéc ngudi chuyén chd sé gap rdi ro dbi voi phan
cwdc con lai ciia minh khi hang dén cang dich ma nguwoi thué chuwa thanh toan hét tién cudc thi
ngudi chuyén ché cling khéng duoc cam gitr hang dé budc nguoi co nghia vu phai thanh toan not
phan cwdc con lai vi trong trwong hop nay nghia vu thué tau thudc vé nguoi ban va béng chirng
vé viéc thanh toan cwéc da dwoc ghi chl cu thé trén van don roi.

pé co thé thu hoéi dwoc khodn cuwéc phi pon bi ng, v& nguyén tic, khoan no do phéi duoc
bao dam bang tai san hodc bao lanh ctiia mét to chire tin dung c6 uy tin. Cac hang tau rang budc
trach nhiém cda ngwoi cé nghia vu thanh toan cwéce véi phan cuéc chwa trd nhw thé nao?
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Nh&m bao dam thu dwoc khoan ng nay, nguwoi chuyén che can rang budc trach nhiém cla
nguwdi co nghia vu thanh toan cwédc ddi véi phan cwdc con lai chwa thu. Cé thé cé nhiéu giai phap
khac nhau nhwng gidi phap rang buéc trach nhiém clia ngu®i cé nghia vu bang hang hoa duoc
van chuyén trén tau |a giai phap cé hiéu qua nhat. Theo giai phap nay thi ngwdi van chuyén phai
danh duoc quyén tuyét déi trong viéc thu cudc phi bat ké trén van don coé ghi chi cuwéc da tra hay
sé tra tai cang dich [5]. Biéu nay trong cac mau hop dong thué tau thuong thay diéu khoan ve
cuwée cho rang; cudc phila khodn thu nhap hop 1€ cla nguwdi van chuyen bat ke hang hoa con hay
mét hay bj hw hai khéng giao duoc, va sé khong dworc tra lai hay khau trir néu ngudi van chuyén
da thwe hién day dd nghia vu cGa minh cia minh theo hgp déng thué tau cho du trén van don cé
ghi cwéc tra trwde hay trd sau di chang niva, va diéu khodn nay phai dwoc cu thé hoa bang cac
diéu kién va diéu khoan ghi trén mét sau ctia van don [6].

Nhw vay, nguwdi chuyén ch@ da danh cho minh mét quyen tuyét 60| dwoc quyen cam gitr
hang dbi véi phan cuéc chwa thanh toan, va ngudi van chuyén dwoc quyen ban sb tai san do dé
bu dép cho cac khoan cwéc va chi phi hop 1& khac. Trwdng hop hop dong nhap khau theo diéu
kien CIF hoac CIP nguwdi xuét khau co nghia vu thué thu va thanh toan toan bé tién cwéc cho dén
khi hang dén cang dich. Tuy nhién, vi mét ly do nao d6 ma ngudi ban no tién cwdc va dé nguoi
ban co6 thé thanh toan dwoc tai cac ngan hang thi ngwdi chuyén ché van co thé cap van don co
ghi chu cwéc da tra nhwng toan bd rdi ro véi hang hoa ngwdi mua lai phai ganh chiu. Dé tranh cho
ngwdi mua phai chiu nhivng rii ro khéng dang co, thdng thwéong tai cac hop ddng mua ban, hai
bén can rang budc trach nhiém cla nguwoi ban: “ngoai trach nhiém ganh chiu toan bd nhirng chi
phi va phi tén lién quan dén hang hoa cho dén khi hang hoa dén cang dich theo quy dinh cua
Incoterms, thi ngudi ban cling phéi chiu trach nhiém dbi véi tat ca cac tranh chép phat sinh cd lién
quan den viéc g|ao hang, tranh chdp nay dwoc giai quyet théng qua hop déng mua ban”[7]. Nhw
vay quyen loi clia nguwdi mua ciing nhw ngudi van chuyén méi dwoc dam bao. Truwdng hop nguoi
ban tlr chéi thanh toan phan con lai cia cuwéc phi con ng, ngudi van chuyén dugc quyén cam gitr
hang cla ngudi mua, ngwdi mua co thé khiéu nai nguoi ban budc ngudi ban phai thanh toan phan
con lai clia cwde phi, néu khoéng, ngan hang, theo yéu cau clia ngwdi mua, sé khau trir mot phan
tién hang dé thanh toan cho nguwoi chuyén chd. Nhw vay, viéc thanh toan cuwéc phi van tai khéng
chi dwoc rang budc trong cac hop dong thué tu ma trach nhiém cla ngwoi ban déi véi hang hoa
con phai dwoc rang budc trong ca cac hop ddng mua ban, déc biét trong hop déng ban hang theo
diéu kién giao hang CIF/CIP, qua dé ngwdi mua méi ¢ thé khiéu nai dbi voi nguoi ban trong
trwong hop hang bi cam gitr.

3. Két luan

Van don ghi chd cwéc phi da thanh toan hoac sé dwoc thanh toan la mét thuwe té kha phd
bién trong thuo’ng mai quoc té hién nay. Cac doanh nghiép can hiéu va nam chic duwoc diéu nay
dé dwa ra céc giai phap nh&m rang budc chét ché nghia vy, trach nhiém cac bén lién quan dé bao
vé lgi ich hop phap cta minh. Tuy nhién, cac giai phap cho du c6 chat ché va phirc tap dén dau
chang nira, co € cling khong bang viéc ton trong quyén va lgi ich hop phap clia nhau de han ché
nhitng tranh chép, tao nén tang cho sy phat trién bén vitng trong bbi canh hoi nhap québc té nhw
hién nay.
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